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Statement 
The municipal defendants appeal from an order of the 
United States District Court for the Fastern District of 
New York (Wernstety, J.), entered May 19, 197 


ts to conduct, within five 


required the municipal defendan 


days of the order, a “language nent battery” in all 


non-publie schools School District 14, in 


Brooklyn. The order provided that its implementation 


could be sta 


a stav of 


On May 


schools, in an informal hearing 


objected to the ndministration of the langues evalllé 


ion on the ground that it would disrupt the classes 


the non-public chools. The (‘ourt then postpor 1 the 


administration of the language assessment battery to Sep 


tember 30, 1975 (604-605). 


We believe the Court’s order of May 19 is appealable 
as a grant of injunctive relief. 28 U.S.C, §1292(a). dh 


the event that this order is not appealable, th niet 
defendants request this Court to review the ord of 4 
District Court under the All Writs Act, 28 U.S.C. °7601, 
on the eround that e Dist . r ( | . ) 
ity in requiring the 1 micipal defendant i 
laneuage assessment battery in non-public schools, which 
are not parties in this proceeding. 

On Mav 27 | (‘ourt | e con of t} nol} 
lants, denied a iv and ordered an expedited apy | 

Questions Presented 
The plaintiffs, parents of children attending P.S. 19 in 


Community School District 14, commenced a civil rights 


action in May 1974 alleging that the split-session (short 
time) instruction at PLS. 19 in District 14 olated their 

il meht In Aueust 1974 the Court, afte a hearing 
on an application for a preliminary injunction, entered 


an order requiring the defendants to provide compensa 


tors ol itr to the ¢ ldren at PS. 19. 


Unless otherwise indicated immbers in parentheses refer to 


pages i the Joint Append 


1 


‘Aanned 


connection with its approval 
statistics represent the re 


red in both the 


lary judg 
Anril 9 


cle nie d 

ranted in May : 1 an affi 

it, the Director of the Office of Educational Evalnation 

of the Board of Education, stated that the cost of the 

language assessment battery would be approximately 
$116,000. 


Without any hearing on the merits of the allegations 


in the supplemental complaint, the Court ordered the mu 


‘ondant ‘onduet the laneuage assessment 
I! non-publie schools in District 14. The fol- 


Ons are pre 


4 


1. Is the Order of the District Court requiring the mu 
nicipal defendants to conduct a language assessment bat 
tery appealable pursuant to 28 U.S.C. ‘1292(a), which 
section permits an appeal from an order of the district 


court granting a mandatory preliminary injunction? 


9 If the order is appealable under 28 U.S.C. 1292, 
did the District Court abuse its diseretion in requiring 
the City to test non-public schoo! children at substantial 
cost to the municipal defendants, without holding a hear 
ine on the merits of the plaintiffs’ allegations in the sup 
plemental complaint or making any findings which could 
be reviewed on appeal? 

8 Assuming, arguendo, that this order is not appeal- 
able under 28 U.S.C, 61292(a), is the order of the Dis 
trict Court reviewable pursuant to the All Writs Act, 28 
U.S.C. 41651, on the ground that the court exceeded its 


authority in requiring the municipal defendants, without 


considering the merit of plaintiffs’ allegations, to conduct 


} 


a language asscssmeé hatierv, at a large cost, to aid the 


plaintiffs 


Facts 


(1) 

The plaintiffs, parents of children in attendance at 
P.S. 16. commenced an action against the municipal cde 
fendants on May 22, 1974, pursuant to 28 U.S.C. §18435(3) 
and (4) alleging that the maintenance of split-session 
(short-time) instruction at P.S. 19 in Community School 
District 14, Brooklyn, New York, violated their rights 
as secured by the United States Constitution, Title VI 

the Civil Rights Act of 1964, 42 U.S.C. °2000d and 

1983 (20). 


1 a preliminary 
OS). Atte 1 hearing, » Court on August 


20, 1974, granted a preliminary injunction direeting de 


fendants to continue to maintain the split session instrue- 
it PS. 19, and, in order to mitigate the edueational 
j program of 
maximum 

ontinuing 

school. The Court 

grade at P:S, 19 

‘emaining children 

ned to any other 

endants were to submit 

1 compensatory edu 

submitted uu plan on sep 


is presently being adminis 


was pend 

Southern 

ion entitled . aof Neu 

ion, Communily School District 

1002, before Judge Franken. This class 

‘commenced on September £u, 1972, pur- 

1983, the First, Fifth, Ninth and 

bnents to the United States Constitu 

no and 4: S.C, §2000d. The complaint alleged that 
efendauts’ instruction of Spanish-dominant English lan 
guage handicapped children in ‘nglish effectively denied 
such children an equal edueational opportunity. The com 
requested that the defendants be required to ad 
inister a program of bilingual education to all Spanish 


dominant children throughout the New York City publie 


School system whose 

vented them from effeetis 

tional proces (Compl., p. 

quested that all language icapped children be given 
special programs to compensate th ‘or “defendants’ 
past failure to provide plaintiff with an equal educational 


opportunity” (td.). 


Qn August 29, 1974, a Consent Deeree was approved 
by the istrict Court in the Aspira case. Pursuant te 
the decree, the de fendants agreed to provide a program 
of bilingual education to all children in the New York 
City school system whose English language deficiencies 


prevent them from effectivel) participating in the learn 


ing process and who can mor effectively participate in 


Spanish. This program 1s be fully implemented by 


Septembe r 1975. 


The plaintiffs and the defendants in Aspira agre ed that 
the defendants would use a testing instrument called the 
language assessment battery (also referred to as L.A B.) 
to determine which children in the public schools were 
language handicapped and in need of special bilingual 


edueationel services. 


District 14 is a named defendant in the Asp’ra action 
and is required to provide bilingual services to all chil 


dren in the publie schools thr « thout the district, who are 


in need of such services, by September (975. 


(3) 


Shortly after the decree was entered in Aspira, the at 
torney for the municipal defendants in the instant case 
informed the District Court of the Aspira case and the 
relief awarded the plaintiffs under the Consent Decree. 


Qn December 
nental complain 


‘Terrel H. Bell, ¢ 


ition, as 


about December 100) 
fendants, 


ride 


to non-public school children in \ itl f99 T.S.C 


‘tion establishes the feder: wram under 


\ I] for the ae velo went « f yj ingui | iwation (200, 


f ¢ 


208-214). 20 U.S.C. SSOb, a part o ‘ 
Seeondarv Education Act in Tithe VIL, provid 
the deve lopn ent of demonstration (model) bilingual proj 
ects for language handicapped children in both the pub 
and non-publie schools The Act is not inte 

all children wh»? are eligible 

ides funds to locat educa 

experimental miing 

model programs are renewable ev 
123 

The municipal defendants answered 
complaint on February 19, 1975, and moved for 


pile 


judgment on March 10, 1975 (224, 240). In support of the 


motion, the ce fendants set forth the details concerning the 


1974-1975 grant and the prior 
which began in L970. In Februar. : . the municipal de 


the ypu "am, 


fendants, in preparation for the submission of its rant 
application for the 1974-75 school year, conducted a lan 
euage survey in both the public and those non-pubhie 

seeking Title VIL funds te determine the number 


children in need of bilingual educational prorrams 


Dav Sehoo 


sh-dominant 


6.911 children surveyed 


schools (grades 
ant English language 


516-517) 


d, 9,161 


2 498 were 


Linertl 


tins 
prartic 


9 


Title VIT poevides for five year demonstration projects 

(241), For the first four years of the Tithe VIL program 

iet 14 funds were given to the publie schools in 
$572,061 (1970-7 $157,322; 1971-72 

$150,000; 197: $128,765) (455). 

was n> allocation of funds to the non-public 

} 


instructional services; a minimal allocation 


for staff development courses which included 
he public and non-public schools (242). Instructional set 
vices for non-public school children were provided for the 


first time in the 197-475 school vear, the fifth and final 


vear of the program (242 


On April 15, 1975, the plaintiffs submitted opposing 
papers to the municipal defendants’ motion for summary 
judgement and made a Cross motion for, inter alia, an order 


{og}: 


“Pursuant to Rules 33 and 37 of the Federal Rules of 
Civil Procedure compelling the municipal defendants 
to administer immediately in School District +14 the 
language assessment battery developed by the defen 
dants pursuant to the consent decree in Aspira of the 
City of New York \v Board of Education, et al... 

CIV 4002 (SDNY, August 29, 1974), to every child 
enrolled in the publie and parochial schools located 
in Distriet 14 to determine and assess the total num 
ber of children of limited English-speaking ability; 


o.¢ ” 


In support of plaintiffs’ motion, Ira S. Bezoza, attorney 


for the plaintiffs, stated that the survey used by the 
| ; 


municipal defendants to establish the number of language 


handicapped children in the non public schools was not 
accurate (408). The affidavit of Mr. Bezoza also stated 


that the summary judgment motion should be denied be 


10 


cause the members of the parents’ advisory cotim 


} 


established pursuant to the federal regul: 
vated under Title VII, were not re 
affected children as required by the 
(408-409). 


The plaintiffs and the municipal deTenda 
have the ecross-motion returnable on May 
return date of the motion for summary 


On April 18, 1975, the 
tion for an order directing the munici 
conduct the language assessment battery 
public schools in District 14 (452-10). 
rule on the application. 


On April 22, 1975, the United States Commissioner of 
Education moved for summary judgment (455). 


On May 9, 1975, the return date of both the 


and federal defendants’ motions for summary judgn 


the Court adjourned both motions without date 


The Court granted, without a hearing, plaintiffs’ cross 
motion for an order directing the municipal defendant 
to administer the .lspira langnage assessment battery 


the non public chools i Distriet 14 


On May 19, 1975, the rite pal cle 

reconsideration of the court’s decision o 

(547). In support of the application, Anthony 
Director of the Office of FEdueational Eval 
Board of Edueation, stated in affidavit, 

1975, that the Court’s order would requir 
assessment battery to be given to 20,000) students 
The affidavit provided a detailed breakdown of t! 
ous costs which, in the aggregate, totalle 

The affidavit noted that, in addition to the 


ry 


the tests. there would be “severe disruption 


11 


cational system which would be caused in order to pro- 
vide sufficient personnel to perform this massive job in 
the non-public schools” (543). In order to provide per 
sonnel] for the testing, substitute teachers would have to 

if regular teachers were to be used, substitute 


ld he needed to cover the regular teachers’ 


submit anv evidence controvert 


r. Polemeni’s affidavit. 


surveys adminis 
or that the language 
‘aintiffs was a better 


the surveys pre- 


nunicipal defendants, the Court, 


“lan order requiring the municipal 
the language assessment battery. 
to approximately 20,000 children 
‘hools at 46 different locations 

305. 541). 
ry appealed from, the 
‘maining unspent were 
‘he term of the Title 
30. 1975 (id.). 


VIT ¢rant application for 1975 
On May 23, the 


second supplemental 


challenging the Ti grant for 1975-76 


*On May 1975, the District Court indicated that it would 
permit plaintiffs to further supplement their complaint within 
five davs and bring the 1975-76 Title VII grant application before 


) 


Tots) 


> Court (D2: 


Applicable Statutes and Regulations 


1651. Writs 


(a) The Supreme Court and all courts established 
by Act of Congress inay issue all writs necessary or 


appropriate in aid of their respective jurisdictions 


and agreeable to the usages and principles of law. 


(b) An alternative writ or rule nisi may be issued 


by a justice or judge of a court which has jurisdiction.” 


20 U.S.C. 


S80b, Congressional declaration of policy; au 


thorization of appropriations 
Recognizing 


(1) that there are large numbers of children of 


limited English speaking ability: 


(2) that many of such children have % eultural 
heritage which differs from that of English-speaking 
persons 5 

(3) that a primary means by which a child learn’s 
is through the use of such child’s language and eul 


tural heritage; 


(4) that, therefore, large 
limited English-speaking 


needs which ean 1) met I). He Use 
cational methods and techniques: 
(5) that, in addition, children of limited Enelish 
peaking ability benefit through the fullest utiliza 


on of multiple language and cultural resources, 


United 
Oppo! 


establish 


uch pr 
including activities 
ich are designed to meet the 
» demonstrate 
ildren of limited 


designed oO en 


to achieve 


hore 
{f higher 
ling a junior or « ni collece, 
with one ae! n neational 
deseribed 
section, by 


applicants as defined in section SSOb-9 of this 


Fach such application shall he made to the 


Commissioner at sueh time, in such manner, and econ 
thinineg such information ns the Commissioner deem 
necessary, and 

(A) include a description of the activities se 


forth in one or more of the clauses of subsection (2) 


of this section which 


out; and 


(B) provide evidence 


scribed will make substant 
ing programs of bilingual « 
children having need there: 


the applicant. 


(2 


) An application for a gra 


» approved only if 


(A) the provision of assistance 
application is consistent with erit 


by the Commissioner, after ¢ 


State educational agency, for the 


distribution of 


ing an equitabk 


ass 
part within the State in which th 
cated, 


into consideration (1) the 


whieh criteria shall be deve 


reogral 
children of limited English 
need ot 


within the State for 


relative persons 
areas 
activities described in subsecti 
(iii) with respect to grants t 
deseribed in clauses (1) and (2) of 
this the 


edueational agencies within the 


section, relative ability of 
and activities, and (1 
the 


families 


services 
relative numbers of 


be 


grants, 


sought to 


*. 


income 

programs ; 
45 C.F.R. 

“§ 123.01 


Purpose 


Assistance made available 


State 


persons 


benefited 


the 


established 


propose l! 


eria 


ery ices and 


section, 
proyvrais 
‘tion (a) 


local 


| 
such 


Ol 
particular 


to provide 


from 


by 


under this part shall be 


for the purpose of developing and carrying out new 


15 


imaginative elem ntary an | secondary school pro- 
spe cial educational needs 


ish-speaking ability 


Iixcept as otherwise pe ifve 1, the following defin 


tions shall apply to the terms used in this part: 


‘Bilingual education’ 


which 


‘Children of limited English-speaking ability’ 
means children who come from environments where 
the dominant language is other than English. 

‘Dominant language’ means the language most re 
lied upon for communication in the home.” 


. 7 


“< 123.14 Criteria for assistance 


in approving applications submitted by 


edueational agencies (or by such agencies applying 
jointly with institutic rher education), th 


Commissioner shall apply the following criteria: 


(1) Objective criteria. (60 points ) The need for 
such assistance, as indicated by the number and 
percentage of euldren of limited English-speaking 
ability between the ages of 5 18, inclusive, re 
siding in the school district served by the applicant 


agency; and 


(2) Edueational and programmatic eriteria. (140 
points) The extent to which the proposed program 
promises to inerease the educational opportunities 
of children of limited English-speaking ebility in 
the school district served by the applicant agency, 


as indicated by the following: 


Proposed 
dentifie: 
(ii) Statement 


extent to W hich 


tives in relation to 


interrelated spr eifie 


attainable within the 


(iil) 
whicl 
ram promise to 


applicant’s stated object 


reports and other objective 


rram proposed to be ce 


tial progress in meeting 
needs of children of 
ability ; 


(iv) Staffing (15 points) 


+ 


the application (a) sets 


plan which ineludes prov Isl 


of present stafi 


training 


mum use 
provides for continuing 
} promi 


and paraprofessional staff whie 


crease the effectiveness of the proposed 
(vy) Use of educational resources, (5 points) 
The extent to which the applicant prop 


Parent and (20 
ication (a) 
participa 

cle s( ribe dt 
and 
in 


tha ih participation has been 


activiti 
late and convent nth aval | ¢ “ith ’ and 


(puke 
statemen "methods of ad- 


( juipment. (b) a 


ministration likely msul he proper and ef 

ficient operation of the proposed program, and 
‘) a statement of fise ‘ol and fund account 

ing procedures likely to , » proper dis 
bursement of and accounting 

able under this part: 


(viii) Resource management, (5 points) The ex 
tent t VIC he application contains evidence 
that (a) the costs of | eran components are 
reasonable in relation to the expected benetits: (b) 
the proposed program will be coordinated with 
existing efforts; and (c) all possible efforts have 
heen made to minimize the amount of funds re 
quested for purchase of equipment necessary for 


implementation of the proposed program ; 


(ix) Evaluation. (15 points) The extent to 


which the applicati sets forth a format for ob 


18 


jective, quantifiable measurement ol ‘ ce 

of the proposed program in attaining th : | 
objectives, including (a) a statement o 
by which attainment of objectives is to I» 
sured; (b) a description of the instruments to he 
used to collect data for evaluation of the proposed 
program (and the method to be us: 1 to validate 
such instruments where necessary), or a descrip 
tion of the procedure to be emplo: ed in selecting 
such instruments; (¢c) an assessment of the valid 
ity of such instruments when used to evaluy 
language skills, academic achievemen 
aptitude, or general intelligence of children whose 
dominant language is other than [fnelish; 
timetable for the collection of data for evaluation, 
and a description of the method to be used to re¢ 
view the program in light of such data; : e) 
provisions for comparison of evaluati 
with norms, control group performance, results of 


other programs, or other external standards; 


(x) Dissemination. (5 points) The extent to 
which the application sets forth pro isions for 
disseminating the results of the proposed pr 
gram and making meterials, techniques, and other 
outputs resulting therefrom available to persons 
residing in the school district serv’ ’ by the ap 
plicant local educational agency, the general pub 
lic. and those concerned with the educational op 
portunities of children of limited English-speaking 
ability; and 


(xi) Continuation of program. (10 points) The 


extent to which the proposed program is designed 


in such a manner as to facilitate the continuation 


program 


the applicant al edueati 


upon the unavailability of assistance under this 


part.” 
123.15 Participation of children enrolled in private 
schools 
Applications submitted und his part shall 
1 an assurance that, to the extent consistent with 
nuinber of children of limited English-speaking 
itv enrolled in nonprofit private schools in th 
‘rved, provision has been made for par 
ation of such children in the proposed program 
a description of the provisions which ha 
rv such participation. Such provision 
that the special edueational needs 
are addressed to the same extent as the special 
ional needs of children of limited English-speaking 


l 


ability enrolled in the schools of the applicant Joeal 
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POINT I 


The order of the District Court requiring the mu- 


nicipal defendants to conduct a language assessment 


battery to 20,000 students in 46 non-public schools 


at an estimated cost of $116,000 is not a discovery 
orler. That order does not require the defendants to 
produce witnesses or documents but instead requires 
the defendants to manufacture evidence to help the 
plaintiffs prove their claims without the Court, prior 
to the entry of this order, holding a hearing or mak- 
ing any determination as to the merits of the plain- 
tiffs’ claims. This order is a partial determination 
on the merits in favor of the plaintiffs and is a manda- 
tory preliminary injunction appealable under 28 USC 
§1292. 

Since the District Court did not hold a hearing or 
make the required findings prior to the entry of the 


order. the order should be reversed. 


(1) 


It is well established that a discovery o compelling 
testimony or the production of documents or things 1s not 
an order granting an injunction and is not appealable 
under 28 U.S.C. 1292(a)(1). See Alerand: . United 
States, 201 U.S. 117, 121-122 (1906) ; Pauls v.: elary of 
Air Force, 457 F. 2d 294, 298 (Ist ir., 1972); Bova v. 
United States, 460 F. 2d 404, 406 (2 ir., 1972); Gialde v. 
Time, Inc., 480 F. 2d 1295, 1500 (381 j 


The order in the imstant case ing the municipal 
defendants to conduct a language ass ment battery to 
10,000 pupils in 46 schools at an estimated cost « f $116,000 
is not a discovery order. Rules 26-37 of th 


of Civil Procedure establish the scope of pre 


re 
‘1 mo 
» OG 


idering T to the public s¢hools in 


1 four yei the lan ruage sessment battery 


he justified \t the tline the Court ordered the 


ests, on May 19, 197° ttely $40,000 of ‘Title VII 


Nilblse 


funds was unexpei on chat date. The District Court 


i the language assessment battery 


ibsequently postpci 
to September 80, 1975. The Title VIL funds will have been 


completely expended by June 380, 1975 The District 


Court 
attempted to justify its order of May 19 by suggesting to 
the plaintiffs that they file a second supplemental com 
plaint challenging the municipal defendants’ application 
Title VIL funds for the 1975-1976 school year. The 


To! ui 


plaintiffs fled a second supplemental complaint on May 
1975. ‘The cause cf action alleged in the seeond supple 
ental complaint does not warrant the administration of 


lanvuage assessment battery to the non-publie schools. 


en if the plaintiffs proved the allegations in the second 
upplemental complaint, they would be entitled to no other 


relief than has already been granted them in the <l pira 
ease 


Pursuant to the consent decree in .Lspira, the municipal 


lefendants are required, by Septet ther 1975, to provide 
bilingual educational services to every child in the public 
whool svstem in the City of New York who is f und to be 
n need of such services, The testing instrument to de 
termine the children in the public s hools who need such 
services is the language assessment battery, the very test 
that the plaintiffs urged should be used in the instant case. 
Asn result of Aspira, the only ertities affected by the al 
location of the funds from the ‘Title VII crant 

non-public schools, who are not covered by the Lsprra le 
eree, and the municipal defendants who can use the grant 
as a souree of revenue to help defray the cost of providing 


the services required by the .fsvira decree 


esting procedure, 
“qj. The results 
5. as well as the prior $f ven 
In the absence of any contrary 
there is no reason to assuine the surve) 
addition, the plaintiffs made no showin 


assessment battery is a more aceurate 


appellants. 


Moreover, the eriteria for assis 
United Stutes Office of Education 
tem. The total amount of possible } is 200. See 4 
C.F.R. 123.14, quoted in full supra, pp. 15-19. The needs 
assessments submitted by an applicant amounts to only 20 
points. In comparison, the bilingual activitie incested 
by the applicant is worth 30 points. Consequently, even if 
the surveys used by the municipal appellants are not the 
best methods of determining childrens’ language handi 

] 


caps, the mnicipal appellants could still be eligible for the 


Title VII grants because they have accumulated sufficient 


points by satisfying the other criteria in the federal regu- 


lations. 


Section 1292 (a)(1) has heen interpreted hy this Court 
“as relating to injunctions which give or act in ziving some 
of all of the substantive relief sought by the eomplaint 


and not as including restraints or direction in orders con 
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cerning the conduct of parties or their counsel, 
to the substantive issues in the action, whi 
International Products Corp, v. Ko 

(2d Cir., 1963). See also, J 

Aktienqesellschaft, 508 F. : 

Weight Watchers of Phila., Inc. 

155: FF, 2d 770, 774 (2d. Cir., 1972): Se 


Ford Motor Comp., 429 F. 2d 1197 (2 


As we noted above, the plaintiffs, to prevail on t] 


of action challenging the allocation of Title VII funds 


the 1975-1976 year, will have to y that (1) an inade 
quate needs assessment would violate 

eral statutes and rules and regulat 

used by the municipal appellants 

termining the number of languags 

the public and non-public schools and (3) 
sessment battery is a more accurate testing 
determine language handicapped children than 
used by the municipal appellants Onlv after 
through testimony and documentary evidence, 
these three elements of their cause of 

he entitled to an order from the Court dire 

pal appellants to administer the language 

tery in the non-public schools in the district 

the court requiring such a test was a partial dete 
on the merits in favor of the plaintiff snd 


injunction appealable under 28 U.S.C 


Since the District Court did not hold : 
findings before issuing the preliminary injuncti 
the order of the Court should be reversed. J/art 
munity School Board of Brooklyn, 487 F. 
Cir., 1973): Federal Rules of Civil Procedure 


* The Court, in its only COi ents on the merits of the 
tions in the plaintiffs supplemental complaint, stated 
I PI | 


the number 
£500, not 20.000, there 

irred and there would be no exy 

the tests because 

school teachers 

no reasons to warrant 

attorne\ made 
dence to 
{ 


ing 
Ine 


essment 


non public schools 
mentioned in the court order : ‘aled | and is in 


eligible for 


comprehensible 
aid under the Title VII program. + F. 123.13(a)1. 


The suggestion that the languare as , atterv book 


lets and the seoring sheet i | 10> S| ’ the public 
without merit 
ach of the 


pird de 


forward with 


application is invalid and for 


vear “for all practical purposes 


in oppositi 


application for a stay, Mr. 


Pract 4) 6) 


7 

language 

entire di 
ition and wa 


appellants, 


POINT I 


Assuming, arguendo, that the order of the District 
surt is not appealabie under 28 U.S.C. §1292(a)., 
1 


ora 


er of the District Court requiring the municipal 
dants to administer the language assessment bat- 
io chiidren in non-publie schools is reviewable 

the All Writs Act. 28 U.S.C. 81651. The Court 
pleinly exceeded its authority where such an order 
is not permitted under the Federal Rules of Civil Pro- 
there has been no hearing or findings made 

respect to the merits of the action, there has 

n no showing that the original language survey was 


invalid and there has been no showing that the test 


ordered by the District Court is required by the pro- 


visions of Titie VIE, the applicable federal regulations 
or by the United States Office of Edueation. 


ruend 


ropriate To. 


s submitted on 


It is not isputed thar 
court for a writ of mandi 
will generally be denied where 
issue the order challenged 
United States v. Di Stefano, 


1912); 


American 

(LiiLe rica Ins. Co., D 

the district court doe 
order, the appellate 
court from enforcing the 
Corp. v. Koons, 325 F. 
Schlagenhauf v. Hol I 7% 


Travia, 495 F. 2d 859 (2d Cir. 


In International Products 
entered an order sealing a de? 
the plaintiff company becaus 
cerned payments made by offic 
cials of a South American ¢ 
enjoined defendants and other 
ing to third parties any of the 

‘itings referred to in the deposit 
hat the portion of the orde) 
was authorized by Rule 30 of 
Procedure, 325 F 
he portion of the 
formation and writings, which defendant 
possessed hefore the depositio 


ized by any Rule of the Federal 


The Court stated that, while this po 


reviewable in a mandamus proces 
vive an expression of its views 


lower court judg 


ch diseove 


Court has 
thorized by the t ea pe les, See 


Percevault, 490 F. 2a 126 ¢: "ir., 1974). 


CONCLUSION 


The order appealed from should be reversed, with costs. 


In the event that the order is not appealable, a writ of 
mandamus should be issued by this Court directigg the 


District Court to vacate the order. 


June 19, 1975. 
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